The Novice Guide to Court Hearings
By Tessa Shepperson

The Novice Guide to Court Hearings

The Novice Guide to Court Hearings

The Novice Guide to Court Hearings
By Tessa Shepperson
© 2012 Tessa Shepperson
Published by Your Law Store
www.yourlawstore.co.uk
Your Law Store is the trading name for Zollch Ltd
148 Unthank Road
Norwich NR2 2RS
This book is dedicated to all volunteer court advisors who cheerfully
give up their time to help others in distress.

All rights reserved

Exclusion of liability and disclaimer
While every effort has been made to ensure that this Your Law Store
publication provides accuratge and expert guidance, it is impossible to
predict all the circumstances in which it may be used. Accordingly, neither
the publisher, author, retailer, nor any other supplier shall be liable to any
person or entity with respect to any loss or damage caused or alleged to be
caused by the information contained in omitted from this publication.

The Novice Guide to Court Hearings

Although the general principles set out in this publication may be helpful for
all court hearings, this publication is specifically written to help people using
the courts in England and Wales UK.
For convenience (and for no other reason) ‘him’, ‘he’ and ‘his have been used
throughout and should be read to include ‘her, ‘she’ and ‘her’.
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The novice guide to court hearings
By Tessa Shepperson, BA LLB, Solicitor

Foreword
Being a fellow writer of consumer publications, and a former Chief
Executive of a large Citizens Advice Bureau, I have always been a
champion of public education on legal rights and obligations. On
countless occasions people are denied access to justice because they
cannot afford lawyers and they lack the confidence and knowledge to
go it alone.

Foreword
About this book
About the author
1. Introduction
2. Avoiding court hearings by agreement
3. Preparation
4. Before the hearing
5. Interim hearings and applications
6. Trials
7. Judgment and dealing with costs
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8. After the hearing
Appendix A - Without Prejudice
Appendix B - Witness Summonses
Appendix C - Types of final order
Appendix D - Proof of Evidence form with sample
Appendix E - The Principle of Betterment
4

They may have suffered great personal inconvenience, damage to
property or personal trauma due to breach of contract or negligence
of third parties. Despite the obvious upset and sense of injustice they
feel they have no alternative but to give up. This situation will be
exacerbated by the Government plans to reduce the legal aid budget
by £350m.
Yet there are many areas in which the lay person can take action
themselves, and get good results, if only they knew how. Tessa’s
practical guide helps equip them to do just this, rooted as it is in her
day to day experience as a practising lawyer and writer.
Her engaging, informative style will help give readers the
understanding and confidence to get the best out of civil hearings
for less complex cases, and recognise how far they can go without
a lawyer to act for them. Even those who are still daunted by the
thought of going it alone may find that a friend will be more willing
to offer their support once they have digested the sound advice.
Steve Wiseman
Wiseman and Farebrother Consultancy Services
Formerly Chief Executive of the Norwich and West Norfolk Citizens Advice Bureau
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About this book

•

T

his is a book to help non lawyers deal with court hearings
in England and Wales Although there are comments on
other aspects of litigation, this is its main purpose. So it does
not cover issuing proceedings, drafting court documents
(other than a few connected with court hearings and
settlement), or the various procedural rules that must be
followed when bringing a claim through the courts.
Its just to help you cope with the hearing.
The book is concerned just with ‘civil’ hearings and does
not cover hearings in criminal trials, for example in the
Magistrates or Crown courts.
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As I am a solicitor specialising in residential landlord and
tenant law, most of the examples given in the book relate
to residential landlord and tenant type claims. This is
simply because these are the types of claim I understand
best. However the book will also help you if you are bringing
another type of claim, as the underlying rules which apply to
all cases.
As always when using a book such as this, be aware that
it cannot be a complete guide as every case is different.
Common sense should determine whether you can rely on this
book alone or take separate advice, but if possible you should
consult a solicitor if:
•
•
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how to complete and use a form correctly
your situation is not covered precisely by this book, or trusts or
business interests are involved

It will however be particularly helpful for those bringing claims
involving damage and disrepair to property, and possession claims.
Tessa Shepperson

About the author
Tessa Shepperson is a solicitor and author,
specialising in residential landlord and tenant
law. She qualified in 1990 and started her own
legal practice in 1994.
In 2001 she set up her popular website service
Landlord Law at www.landlordlaw.co.uk and in
2011 she started Your Law Store with Gill Bishop. Her most recent
venture is School for Landlords at www.schoolforlandlords.co.uk.
Tessa is also the author of several books published by Lawpack
Publishing Ltd, including The Complete Guide to Residential Letting
and Renting: The Essential Guide to Tenants’s Rights.
She lives in Norwich in Norfolk with her husband and son.

large sums of money are involved
you do not understand the instructions or are uncertain
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Chapter 1: Introduction

C

ourts are scary places. Or so many people think.
Often they take place in old Victorian buildings with
intimidating atmospheres. There are people walking around
wearing medieval robes*. And you are petrified because you
don’t know what to do and have never spoken in public before.
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hearing follow the guidance in this book, it should be your opponent
who feels the Judge’s ire and who ends up out of pocket, not you.
This book is aimed at people acting in person and will therefore
be relevant for the sort of hearings which people acting in person
generally have to attend. These will include:
•

hearings for directions - these are short hearings where the Judge
decides what procedural things need to be done before the case
can be listed for trial/full hearing

•

small claims trials - small claims is the name given for the special
(simpler) procedure used for claims with a value of less than
£5,000 (or £1,000 for personal injury claims, or £15,000 if both
parties agree to this), and

You need to bear in mind always the following

•

hearings for possession - initial hearing dates only

•

However for more complex cases, for example claims for over
£5,000, claims where your opponent is asking for something like an
injunction, or cases involving complex areas of law, you should always
take professional legal advice and if possible arrange to be represented
at court.

This short book will prepare you for the ordeal, and hopefully
take away some of the fear, so you will feel more willing to give
it a go.
Although this book is specifically about court hearings and is
not a general guide to bringing a court claim, perhaps I should
start by saying a few words about court cases generally.

•
•
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•

Courts are very busy places with limited resources (which
in the current financial crisis is unlikely to change),
Judges are generally not pleased if they think that people
have been wasting their time
So, you should never start a court claim on a whim - it is a
serious business and an inappropriate claim could end up
costing you a lot of money, and
Don’t forget that in many cases the court can (and will)
order the losing party to pay the winning parties costs

However, that said, if you do have a good case, and your
opponent is being unreasonable about things, you may have no
alternative but to go to court. Or you may be the defendant in
a claim where you think you are in the right. If you are really
careful with your paperwork, prepare properly, and then at the
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Some general tips

Here are some tips to help you generally when bringing court
proceedings
•

Before you start, make sure you have all your paperwork in
one place (maybe in a file or folder), and that it is sorted into
chronological order.

•

Electronic documents should be stored in a separate file on
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your computer. You may want to keep a hard copy too just
in case of computer failure.
•

Keep any ‘without prejudice’ letters and attendance notes
separate (see Appendix A for an explanation of without
prejudice)

•

When you get your first communication from the court,
make a note of the case number and write this in a
prominent place on your file. It is essential that you refer
to this, for example in a letter heading or in the subject
line of an email, in all your correspondence with the court,
otherwise they won’t be able to locate your claim in their
records

•

Make a note, perhaps in a separate page stapled to the inside
cover of your folder, of all dates - such as any dates given by
the court for you to do things by (e.g.serve documents), the
date of any hearing etc. Make sure you don’t miss them!

In the next chapter I look at how you can sometimes avoid court
hearings.
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* Sometimes - robes are worn less now than they were.
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Chapter 2: Avoiding court hearings by agreement

I

can remember many years ago, when I was an assistant solicitor,
being instructed to represent a company at trial. I did not really
do much trial work so was a bit nervous about it. However I did a lot
of preparation and was reasonably
confident.
Come the day of the hearing, I was up there at the court with all my
paperwork ready to go. There was a bit of a delay in the case coming
on though and as I walked around I spotted a nervous looking little
man sitting on his own on one of the benches.
Going up to him I asked if he was Mr X my opponent, and he
admitted that he was. I then had a short chat with him about the case
during the course of which I suggested that maybe we could come to
some sort of agreement, which would mean that we would not have
to have the hearing.
He agreed with alacrity.
So we worked out an agreement, and I telephoned my clients so they
could OK it. I then drafted out a form of ‘consent
order’ which we were able to present to the Judge when the case was
eventually called on.
The Judge was pleased too, as it meant that he had more time for
his ‘box work’, the paperwork that all Judges have to do, inbetween
dealing with hearings. So win win all round.
This just goes to show that you don’t HAVE to have a
hearing. In fact the vast majority of cases DON’T have a
hearing. They are settled, like my case above. Either at court before
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the hearing takes place, or earlier.

Negotiations to settle

If it is at all possible for you to agree a settlement with your
opponent you should do so. This is what the system wants you
to do. There is a huge pressure on court time. The courts are
underfunded and there are not sufficient Judges to deal with all
the cases. So Judge’s time is precious.
They will not be pleased to find that you are taking up their
time with a case which could easily have been sorted out weeks
ago, bearing in mind that they will have a huge backlog of other
cases, some of which may be very urgent indeed.
So you should always, always, try to resolve things with your
opponent. Even if you know that your opponent is an awkward
curmudgeon who is never going to be reasonable about
anything, you should at least send a few ‘without prejudice’
letters setting out reasonable proposals to settle. You never
know.
Make sure that you say in them something along the lines of
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If this offer is refused but at the hearing the Judge makes
an order in similar terms, we reserve the right to refer this
letter to the Judge on the question of costs.
Then if the Judge does not find in your favour but decides the
case along the lines of one of your ‘without prejudice’ proposals,
you can then use this as a basis for asking him to order that your
costs and expenses be paid by your opponent (even though you
may not have won the case).
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Note that offers to settle should always be marked ‘without prejudice’
and the without prejudice correspondence should always be kept
separate. See Appendix A for more information about what ‘without
prejudice’ means.

If you reach agreement

You need to be very clear about what has been agreed, and this means
writing it down in a form you are both happy with. If the agreement
involves a payment to you, do not withdraw your claim until the
money has actually been paid over (and any cheques cleared).
If your opponent can’t make payment immediately or if the case is not
a money claim, then what a solicitor would do is draw up a ‘consent
order’, get this signed by both parties, and then send it to the court
(along with any relevant fee) for the order to be formally drawn up
and sealed by the court. After which it will be as enforceable as if it
was made by a Judge after a three day hearing.
If the matter is very straightforward, for example if your claim for
£1,500 has been settled on the basis that the defendant will pay you
£700 within 28 days and a further £500 within three months, you
could draw up a simple form of consent order yourself, get your
opponent to sign it, and then send it off to the court with the court fee
and ask them to ‘draw the order’ and cancel the hearing.
For example see the sample consent order below, after the end of this
chapter.
Note that solicitors, when drafting consent orders, often use a special
form of order called a ‘Tomlin Order’. This is not really appropriate
where the claim is settled on the basis of a payment of money.
However for more more complex matters, it may be a good idea to
get some advice from an experienced litigation solicitor on drafting
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your consent order.
If you reach agreement while you are at court waiting for the
hearing, then write down what the agreement is and then when
you get called into your hearing, tell the Judge what you have
agreed and he will put it into an order for you.
Note that if you want a bit more time to sort things out while at
court, tell the Usher that you are about to reach agreement and
would like more time for discussions. The Judge will often agree
to put your case back a bit (for example if you are in a list, he
will deal with another case first) to help you.

Settling possession claims
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You need to be a bit careful settling these as if you do not do
things the proper way the order may be unenforceable. For
example if you are bringing a claim for possession based on
serious rent arrears, the Judge needs to take formal evidence of
the arrears due. There is no reason though, after he has done
this, why he should not make the order as agreed between you
and your opponent.
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